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Gilpin v. Williams, 25 Ohio St. 283 ; Nimmons v. Westfall, 33 Ohio St. 213. The 
case of Linsley v. Hubbard, 44 Conn. 109, 26 Am. Rep. 431, apparently contra, is 
referred to by Judge Cooley as of doubtful authority. Const. Lim. p. 122, n. 3. 
Compare Rice v. Parhman, 16 Mass. 326; Faulkner v. Davis, 18 Gratt. 651, 98 
Am. Dec. 698. 

In the case at bar it appears that the remaindermen were in fact infants. As- 
suming that the Act is unconstitutional as to adults, there remains the question 
whether it may still stand as to infants. The solution of this question depends 
upon whether the two classes are separable, and whether it was the intention that 
the validity of one provision should depend upon the validity of the other. Baldwin 
v. Franks, 120 U. S. 678 ; Field v. Clark, 143 U. S. 649 ; Little Rock etc, R. Co. v. 
Worthen, 120 U. S. 97; Pearson v. Supervisors, -91 Va. 322; Lacey v. Palmer, 93 
Va. 159. The fact that there was already abundant statutory provision for the 
sale of infants' interests, and that the main intention was therefore to extend the 
statute to adults, is to be taken into account in deciding the question. 



Lindsey & Others v. Eckels & Others.* 

Supreme Court of Appeals : At Richmond. 

November 21, 1901. 

1. Construction of Written Instruments — Intention — How ascertained. In 

construing a deed or will, the object is to ascertain the intention of the maker 
as gathered from the language used and the general purpose and scope of the 
instrument, in the light of surrounding circumstances; and when such inten- 
tion clearly appears, by giving to the words their natural and ordinary mean- 
ing, technical rules of construction will not be invoked to defeat it. 

2. Deeds — Oift to mother and her children. A deed conveys property to a trustee 

for the use, maintenance and support of a mother, and for the use, maintenance 
and support of her issue; and the grantor further declares that it is the inten- 
tion of the deed that the mother shall be supported from said property, or the 
proceeds thereof, during her life, and that the issue, during the life of the 
mother, shall be supported and educated from the proceeds of said property, 
and at the death of the mother, all of the property and its proceeds shall be 
divided equally among such issue. 

Held : The mother and her issue each take an equal interest in the proceeds 
of the property during the life of the mother, and, at her death, the issue 
take the property in fee simple. 

Appeal from a decree of the Corporation Court of the city of Bristol, 
pronounced June 15, 1900, in a suit in chancery wherein appellants 
were the complainants, and the appellees were the defendants. 

Affirmed. 

The opinion states the case. 

* Reported by M. P. Burks, State Reporter. 
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Bullitt & Kelly, D. D. Hull, Jr., W. S. Hamilton, and Bailey, 
Price & Byars, for the appellants. 

H. W. Sutherland, for appellee. 

Cardwell, J., delivered the opinion of the court. 

The deed to be construed in this case is as follows: 

"This deed, made the 20th day of April, 1868, between Judith Rowland, of 
the one part, and Wm. G. Lindsey, of the other part, witnesseth: 

" That the said Judith Rowland, for and in consideration of the affection and 
regard she feels towards her niece, Mrs. Rebecca J. Lindsey, the wife of the said 
Wm. G. Lindsey and Rebecca J. Lindsey, and the children of said Wm. G. Lindsey 
and Rebecca J. Lindsey, and the further consideration of the reservation by the 
said Judith Rowland of a right, should she see fit to claim it, to remain in the 
family of the said Wm. G. Lindsey and Rebecca J. Lindsey as a member thereof, 
during her natural life, and to be cared for as such by the said Wm. G. Lindsey 
or Rebecca J., his wife, she, said Judith Rowland, doth grant, confirm, and hereby 
convey unto the said Wm. G. Lindsey, . . . . in trust for the following uses 
and purposes, to-wit: For the use, support, and maintenance of the said Rebecca 
J. Lindsey, the wife of the said Wm. G. Lindsey, and for the use, maintenance, 
and education of the issue of said Wm. G. Lindsey and Rebecca J., his wife, it 
being the intention hereof that the said Rebecca J. Lindsey, shall be supported 
from said property or the proceeds thereof during her life, and that the issue of 
the said Rebecca J. Lindsey and the said Wm. G. Lindsey, during the life of the 
said Rebecca J. Lindsey, shall be supported and educated from the proceeds of 
said property, and at the death of said Rebecca J. Lindsey, all the said property 
as well as proceeds arising from the same, to be equally divided between or among 
the issue of the said Wm. G. Lindsey and Rebecca J. Lindsey. 

" Provided, however, that the said Wm. G. Lindsey shall have power and is 
hereby empowered and authorized, should he deem it best to do so, to continue to 
hold said property or the proceeds thereof, together, for the use of the children of 
the said Wm. G. Lindsey and Rebecca J. Lindsey, until the youngest living one 
thereof shall have arrived at the age of 21 years, and then di vide the said property 
or proceeds thereof among the said issue of the said Wm. G. Lindsey and 
Rebecca J. Lindsey." 

The closing paragraph of the deed authorized the trustees to sell the 
property and reinvest the proceeds in other property to be held as 
specified in the deed, and further provided that none of the property 
or proceeds therefrom should ever in any manner become liable for 
the individual debts of the trustee, Wm. G. Lindsey. 

Mrs. R. J. Lindsey having sold and conveyed her interest to 
appellant, he is claiming the entire proceeds from the property for her 
life, but the court below fixed her interest at one-eighth of the pro- 
ceeds for her life, giving to each of her seven children one-eighth, and 
in this ruling there is no error. 
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It is argued for- the appellant that the case is controlled by the line 
of decisions by this court, beginning with Wallace v. Dold, 3 Leigh, 
278, and coming down to Walke v. Moore, 98 Va. 729. 

There is no sort of conflict between that line of cases and the decree 
of the Corporation Court in this case, as this case is readily distinguished 
from them. 

The late Judge Burks, in his excellent note to the opinion in Nye v. 
Lovitt, 2 Va. L. R. 38, referring to the class of cases beginning with 
Wallace v. Dold, supra, shows that in no one of them is the decision, 
that the children took no interest, rested alone on the \nguage that 
the gift is to "the mother and her children," but that " the intention 
to give exclusively to the woman is deduced from the context and the 
language of the instrument taken as a whole;" and in conclusion he 
says: "The decisions only show that when the gift is to the woman 
and her child or children, or is in trust for them, or like phraseology 
is used, the children are excluded only when it appears from the con- 
text or the whole instrument taken together, that it was the intention 
to exclude them." See also Vaughan v. Vaughan, 97 Va. 322. 

Whether construing a deed or a will, the object is to discover the 
intention, which is to be gathered in every case from the general pur- 
pose and scope of the instrument, in the light of the surrounding cir- 
cumstances. Stacey v. Bumgardner, 89 Va. 421; Pom. Eq. Jur., 
sec. 1012 (2d ed.) 

Technical rules of construction are not to be invoked to defeat the 
intention of the maker of the instrument, when his or her intention 
clearly appears by giving to the words used their natural and ordinary 
import. 

In this case Mrs. Lindsey is given no control whatever over the 
property conveyed in trust for her and her issue by W. G. Lindsey, 
and no power to dispose of it, either through the trustee by deed or by 
her will, but it is deeded by the grantor (a collateral kinswoman of 
Mrs. Lindsey), expressly to the trustee, and he to manage, control, 
sell, and reinvest the proceeds. The consideration moves from the 
children as well as from the mother, and equally from the mother and 
from the children. The trusts upon which the property is conveyed 
are ' ' for the use, support, and maintenance of said Rebecca J. Lind- 
sey; and for the use, maintenance, and education of the issue of the 
said Wm. G. Lindsey and Rebecca J. Lindsey, his wife." The 
grantor, however, was not content to leave in doubt what she intended 
by the use of the language just quoted, and declared her own con- 
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struction of that language, and emphasized her intention by adding: 
' ' It being the intention hereof that the said Rebecca J. Lindsey shall 
be supported from said property or the proceeds thereof during her 
life, and that the issue of the said Rebecca J. Lindsey by the said W. 
G. Lindsey, during the life- of the said Rebecca J . Lindsey, shall be 
supported and educated from the proceeds of said property. "... 

If the mother, as is contended by the appellant, took the whole of 
the proceeds from the property during her life, the express trust in 
favor of the issue is defeated, and the declaration of the grantor as to 
her intention must be regarded as meaningless and might as well not 
have been made. 

Whether the language theretofore employed by the grantor creates 
a trust in favor of the issue of Mrs. Lindsey or not, the declaration 
she makes as to her intention leaves no doubt whatever that the grantor 
intended to create an express trust for both the support of Mrs. 
Lindsey and the support and education of her issue by W. G. Lindsey, 
out of the proceeds from the property conveyed, during the life of 
Mrs. Lindsey. The mother and her issue took each an equal interest 
in the proceeds from the property during the life of the mother, and 
at her death the issue take the property in fee-simple. 

We are of opinion, therefore, that the decree of the lower court is 
plainly right, and it is affirmed. Affirmed. 

NOTE. — The decision in this case indicates an intention on the part of the 
court to get back to common sense in construing the much mooted limitation " to 
wife and children." The late Judge Burks gave the impetus for this return to 
reason in his note to Nye v. LoviU, 2 Va. Law Register, 39-40, cited with approval 
in the principal case. In Vaughan v. Vauglum, 97 Va. 322, 5 Va. Law Eeg. 443, 
also cited in the principal case, the late Judge Biely launched a strong dictum in 
the same direction — commented upon editorially in 5 Va. Law Keg. 491. See 
also an elaborate criticism of this view by Mr. Barbour, in 5 Va. Law Eeg. 427. 

The principal case did not involve the precise question at issue in these various 
discussions, namely, the effect of a gift ' to wife and children ' simply — but the 
opinion clearly indicates an approval by the unanimous court, of Judge Burks' 
note and Judge Riely's dictum — and leaves but little room for doubt that the 
court, as at present constituted, would reject the absurd notion that a gift "to 
wife and children," without more, carries the whole estate to the wife, and 
nothing to the children — a notion which ten years ago seemed too deeply in- 
trenched in our local jurisprudence for judicial assault. 



